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harmless when, under those instructions, it was the duty of the jury to take into 
consideration certain elements of damage which it could not have considered under 
proper instructions. 

Jackson v. Pleasanton. — Decided at Richmond, March 17, 1898. 
Buchanan, J. Absent, GardveU and Harrison, 33 : 

1. Principal AND Acmnt — Sale by agent to principal — Disclosures — Burden of 
proof. An agent may deal directly with his principal, and sell to him property 
he was employed to buy for him, provided he makes fair and full disclosure to 
his principal of all the facts and circumstances within his knowledge in any way 
calculated to enable his principal to judge of the propriety of the transaction, and 
there is no deception or concealment on the part of the agent ; and, in a contro- 
versy between a principal and his agent over the validity of such an agreement, 
the burden of proof is on the agent to show such disclosure, and the perfect fair- 
ness of the transaction. 

2. Issue Oct op Chancery — Issue set aside by appellate court — What decree 
entered. It was error to award an issue out of chancery in this cause to establish 
a fact already sufficiently established by the evidence in the record ; but the issue 
not having been tried before the appeal this court will set aside the issue, and 
enter such decree as the Circuit Court ought to have entered. 



Birckhead v. Chesapeake & Ohio Railway Co. — Decided at 
Richmond, March 17, 1898.— Keith, P. Absent, Oardwell, 3: 

1. Common Law Pleading — Demurrer to declaration — Demurrer sustained — 
Effect of amending. Filing an amended declaration after a demurrer has been sus- 
tained to the original declaration is a waiver of objection to the courts action 
upon the demurrer. Nor is the result affected by a statement in the order of the 
court permitting the amendment that the plaintiff asks the leave without waiving 
his objection to the action of the court on the demurrer. The ruling of the court 
on the demurrer could only have been tested by a writ of error to the judgment 
sustaining the demurrer. 

2. Railroads — Personal injuries — Sufficiency of declaration. In an action against 
a railroad company to recover damages for a personal injury alleged to have been 
inflicted on its track, through the negligent management of its engines and cars, 
it is insufficient to set forth the cause of action in the declaration in general terms, 
and aver that the injury was inflicted by the wrongful act, neglect, and default of 
the company. It is not necessary to set out the particulars of the defendant's 
misconduct. 



City of Lynchburg v. Wallace — Decided at Richmond, March 
17, 1898. Keith, P. Absent, Oardwell, J; Harrison, J., dissenting : 
1. City Streets — Obstructions — Snow and ice — Negligence — Duty of passenger. 
If a city negligently permits its sidewalks to become obstructed by the accumula- 
tion thereon of snow and ice, and, after notice thereof, fails to use due care to 
remove such obstruction, aud in consequence thereof a passenger is injured, the 
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city is liable in damages for such injury, provided the passenger exercised ordi- 
nary care, under all the circumstances, to avoid the negligence of the city. 

2. City Streets — Defects — Notice — Reasonable time to repair. A city is en- 
titled to a reasonable time after the discovery of a defect in its sidewalks, within 
which to remove or remedy the same, and is not liable for injuries resulting from 
such defect before that time. 

3. City Streets — Defective sidewalks — Action for personal injuries — Province of 
jury. In an action by a traveller against a city for a personal injury resulting 
from a defective sidewalk, it is for the jury to determine, upon the circumstances 
of the particular case, whether the traveller, who previously had knowledge of 
the defect, had the right to assume that the detect had been remedied, or the city 
was negligent in having failed to do so. It is error in the trial court to give in- 
structions which invade the province of the jury in these particulars. 



Supervisors of Nottoway County v. J. L. Powell and Town 
of Crewe.— Decided at Richmond, March 17, 1898. Buchanan, 3. Ab- 
sent, Cardwell, 3 : 

1. Mandamus — When it will issue. The writ of mandamus only issues where 
there is a clear and specific legal right to be enforced, or a duty which ought to 
be and can be performed, and there is no other specific and adequate legal remedy. 

2. Powers of Board of Supervisors. The powers and duties of the Board 
of Supervisors of a county are fixed by statute, and it has no other powers than 
those conferred expressly or by necessary implication. 

3. Mandamus — County levies — Failure to collect — Adequate remedy. Mandamus 
is not the appropriate remedy to compel a county treasurer to collect tickets for 
county levies placed in his hands for collection. The Board of Supervisors have 
a complete and adequate remedy under the provisions of chapters 36 and 37 of 
the Code and acts amendatory thereof, by which they can charge him with that 
portion of the levies which he has failed to collect, and in such case a mandamus 
will not be issued. 



Guggenheimer & Co. v. Eogers and Others. — Decided at Kich- 
mond, March 24, 1898. Harrison, 3. Absent, Cardwell, 3: 
1. Trusts and Trustees — Sale under a second deed of trust — Expenses and costs 
— Application of proceeds. The grantor in a deed of trust conveyed horses to a 
trustee to secure creditors, retaining possession, use, and profits for one year, and 
providing for sale on default after that time. A few days thereafter he conveyed 
the same horses to another trustee to secure a different creditor, and directs the 
trustee to take immediate possession of the horses, provide for their care and feed 
till day of sale, make sale of them as soon as practicable, and out of the proceeds 
to pay all costs and expenses, including the care and feed of the horses, and a 
commission of five per cent, to the trustee, and the residue to the creditors secured. 
The trustee in the second deed took immediate possession and paid for the care 
and feed of the horses, and, after advertising in the manner provided by the sec- 
ond deed, and giving notice to the creditors secured in the first deed, sold the horses 
at public auction. The creditors secured in the first deed were present at the sale, 



